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qt{qf%R€WftV-qtqT twM qqq4%<meaq€qv Baker %xRwn®lR atV,tT,q ,Tq vw
w®m€t#twftv wmVawrwqqqqwqtuqeT & q©Tf+qtqrtqr +fqqa§HqeT il

AnY person ag©ieved bY this Order-in-Appeal may ale an appeal or revision application,
as the one maY be against such order, to the appropriate authority in the followblg way.

vn€v<©HvrlqftwrqTq©n-
1

Revision application to Government of India:

(1) 4;fhr©qmqpHgftfhw, 1994 # Fra Tma{TRNWTNra bRIttlgB,rTTr fr
Wr-gTn % swr grEW # #tK !qftwr qrtqq vghr wf%, wa vtwH, m qVTwr, uva R,mrp

#=ft ;ilM, #t4T€hr vm, #VqqTf, #RM: rroo01 a4tvFft qTQT ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevm1 Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of SecUon-
35 ibid/(aed aOIR

trIt '’£4/A tB

':,,,}:'.,>e%) dt vrv a §rf+ % qm+ + vq qa eIn+3l< ©T+ + f#!ft q 'd IJ111 Trwq +1 ty 1:\ + Tr MR
{ p=e )}%h}U6tJll<tw\qU€1,11<+vrv8qTt§uqnf q yr%thyua1*11 tvr qugIt +ye+x%©ql<©la #
b=#'&rRwTRm:+8 vm© vfMT%dnV@81+

\\
&IIb+b \B+11 U=:B : q i in case of any loss of goods where the loss occur in transit from a factory to a

wa}ehouse or to another factory or from one warehouse to another during the course of
;

i

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

1



vm % VTF fbtft ng vr saw t faBibrqj@q§w© qtvr@qtqrqrv%
+

1
©waqr©+f\iz+qHi++qt WHa#qTFf+dt llyn 7twtM87{1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qftqrg3+rlqmvf#Ff+n VHK#4T© (#nvnqaTqqt)MKfbnqwqrq 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) 3tfhT@n©r#t®n©r gw+ TnT+fRqqtqft#ftavB[#tq{e3hRtwtTqt qT
wraT;+fM%tTTf8q grIn, wftv%©aqf\TqtvqqwTr THt fRv©f#fhm (+ 2) 1998 urtr
109 HaiRInfbIT WIFI

Credit of any duty allowed to be utilized towards payment of excise duty on anal
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) t-fM @wm gM (wfM) fhmTqdt, 2001 %fhm 9 % g@f€fRfRffg vmf©w w-8 + d
vfhft+,tfB7 mtV % vfl wt©tfqvfRq~ktf}qw€ qqft@y-mtVq{WftVqTtV #qt-avfhit
#vr%3tqv ©rRmfbnvrnqTfiPI a1% vr% @rmT%rsa qfhf QT gdr un 35-q+tt8ffta=R +
!=TVTV%©R@# vr% agn-6vmn#tvR$t§qtn®l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidendng payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fttRqq wta %vrqq§T#mtqqRq vm winnMqq8a VII 200/- =M %q7Tq#

VW 3jtq§Y+©%<qqTqvr©@@rn#atrooo/-#t=$tVjq6Tq#tqWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqF$+#brwnqT gWR++HST wfWrqBrTfBqwr +vfl witT:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) bgbr @nRT greg Tf&fhM, 1944 +t gRT 35-dt/35-1 + mT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) mFRf87qfr,M+qvw©!©n%©@rn4twftv,wftd%qnt++tiM T%,+ghr©qrm
qrvq IH Mrm %Hq RrTrfMPr (Ma) # qrbIT MT MFr, qlqqTRTR + 2“ mTr, q;TTa
TH, ©vtqr, fit RaFFI, ©§qTTqTT-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be £led in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 I and shall be
accompanied against (one which at least should be accoInpanied by a fee of Rs. 1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
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place where the bench of any nominate public sector bank of ale place where the bench
of the Tribunal is situated.

(31 vfl TV wlv:qq{lg wIgtvr WT%WMi#vaqqgaqqr +RR ©v qr E,T,rm@#
dV8%nWnqT@!V7q+8tU{$RRPr©Tqa%rft qq+%MqqqM+©Mqlqtnq<u1
6tq6wftvqr#€kVIVN#v59r+rr%nqTVT€ 1

In case of the order covers a number of order-in-Origjnal, fee for each o.i.o
should be paid in the aforesaid manner notwithstanding the fact that the one appea1 ti
the Appellant Tribunal or the one appHcation to the Central Govt. As the case ;1;ay bel
is filled to avoid scriptoria work if excistng Rs. 1 lacs fee of Rs.100/_ for each.

14) =mT@rW©f©fM r970vvr+qtf©7#tgIM-1 %+,Ht,rR8fR,r RR q3yn3,h ,RM
qTqWtgwrTftqftMmnfBM% mtr+tnt%# V% VM V6.50qtHrarRTwr QIn bE
@n8HnfiF I

One COpy of application or O.I.O. as the case may be j and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act: 1975 as amended.

15) §q©r+df&7vm€F%FfhkRr mintfbMt#at$t87rqqrq®d MrT VmTi©aqT
qM i*armnor SWRf +qTmWftdhqFITf&qpr (qMtfRf#) fM, 1982 IRQ,r$1

Attention in invited to the rules covering these uld oMer related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dImM,+aT©qmq@q{+qr61@Mqqrwf&Bar(R+z)q%vRwhR+wHat
qMMhF (Demand) IT++ (Penalty) qr 10% if WTF WTT HRRpt %1 B,if%2 ©fBq,tN # gRT 10
& Viv el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

#'fhr Wm qM at $qTmR gmfR WTf+v€NrT Mr#tvkr (Duty Demanded) I

(1) # (Section) IID bTW ftUtfIT TIfit;

(2) fbn-mQ87izhfgaaqfgn
(3) ©qqahftaf+Fft%f+w6#a®br ITfirl

q{Ifgm 'dfq7v+t@’+q®lgvm#t!©vrhwftv’af&vql+%fbRIg qTfqqTbn
TIU 1I

For an appeal to be 61ed before the CESTAT, 10% of the Duty & Penalty conflrmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CE)STAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) .

Under Central Excise and Service Tax, “Duty demanded” shall include:
IT''I -t'a

/ & r)J) +ljr

,(i) amount determined under Section 11 D;
amount of erroneous Cenmt Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

\\

8-a#hr f+u TjR%Vq©qdqrv3Vq©qrv% vr WK%vftwilv'..

8-vq®T% 10% TTmm vt#tvr©qa81!=TVFqt3kqXY hgv wv

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”



F.No. GAPPL/COIVI/STP/4039/2023-Appeal

ORDER-IN-APPEAL
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The present appeal has been filed by M/s. Sapan Tusharbhai Shah, S-69,KP, Villa Gokuldham,

Sarkhej Sanathal Road, Nr. Aklavya Schoo1 Ahmedabad-382210, (hereinafter referred to as “the

appellant”) against Order-in-Original No. 105/DC/D/VM/22-23 dated 22.02.2023 (hereinafter

referred to as “the impugned order”) passed by the Deputy Commissioner, CenUal GST, Division

Ill, Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding STC No

AOIPS5666NSDO03. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

22,13,637/- during the above period, which twas reflected under the heads “sales of services (Value

from ITR)”filed with Income Tax department. Accordingly, it appeared that the appellant had

earned the said substantial income by way of providing taxable services but failed to pay the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to the

letters issued by the department.

t

2. 1 Subsequently, the appellant were issued Show Cause Notice No.

III/SCN/AC/SAPANTSHAH/148/21-22 dated 20.10.2021 demanding Service Tax amounting to

Rs. 3,32,046/- for the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of jnterest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77(1) & 77(2) and (ii) Section 78 of the Finance Act,

1994; (iii) Late Fee under the provisions of Section 70(1) of the Finance Act, 1994.
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2.2 Subsequently, the Show Cause Notice was adjudicated vide the impugned order and the

demand of Service Tax amounting only of Rs. 3,32,046/- was confirmed under proviso to Sub-

Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period FY 2016-17. Further (i) Penalty of Rs. 3,32,046/- was imposed

on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(1) of the Finance Acts 1994; and (iii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(2) of the Finance Acc 1994

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

' The appellant submitted that they are a proprietorship firm engaged in the business of

providing Information Technology Software Services bearing STC No

AIOPS5666NSDOOI w.e.f. 06.12.2016 and Jhaqscharged their service tax

-\.: ; ’:
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liability against the sarne. They came to know about the STC No AOIPS5666NSDO02 &

AOIPS5666:'qSD003 on receipt of the OID against the same.
8

)

a Further the appellant submitted that the adjudicating authority has erred in law by

issuing an order demanding service tax for the same PAN and more than one STC No has

created the issue of double taxation on the income on which service tax conrpliance have

been made already. The appellant requested to drop the proceeding started against the

duplicate STC issued against their PAN No.

4. Personal hearing in the case was held on 04.01.2024. Shri Viral Hasmukhbhai Shah,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He stated t.hid

due to some mistake, against their PAN No AOiPS5666N, three STC were bearing No.

AOJ.PS5666NSD001, AOIPS5666NSD002 & AOIPS5666NSD003 were generated. On

comparison to ITR/26AS for the F. Y. 2016-17, the S. Tax was found to be short paid, so three

SCNs were issued against the single person for the F. Y. 2016-17. Service tax demand will be

only upon AOIPS5666NSD001. The other 2 STC Nos. are of no consequence as no service was

provided against the same. They were not even aware of the above 2 registrations. On being

enquired from service tax office, the came to know about both above S9rvice tax registrations.

Their main and substantial registration is AOIPS5666NSD00 1. During the april to june-16. the

income was from salary which can be ascertained from Form 26 AS. They have taken STC on

dated 06.12.2016 and the ST-3 was filed from Oct-16 to Mv--17 and the service tax was also

paid. Further he stated that the differential income liable to service tax pertains to period July to

sept_ 17 and they have paid the tax along with interest..Reconciliation statement and challans

were also hlrnished. During the F. Y. 2015-16, his client was salaried employee and was not

liable to service tax and eligible for threshold exemption for F. Y. 2016-17. He requested to

allow all their apj>eals. He also commj.tted to furnish the ITR for the period in question and

previous period and the same were received on dated 07.01.2024.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

LirLUlngtan<..e of the cases is legal and proper or otherwise. The demand pertains to the period FY

2016-17.

6. it is observed that the main contention of the appellant is that they have taken STC No

AIOPS5666NSDOOI on dated 06.12.2016 and they have 'dischwged their service tax liability

against the same. They were neither providing any service nor were aware of the STC Nos-

AOIPS5666NSDO02 & AOnS5666NSDO03. As they failed to amish the copy of ST-3 Return

#:}... R?>
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and other supporting documents before the adjudicating authority, the demand was confirmed on

whole of the amount Rs. 22,13,637/-, '

6.1 As per submission there was no any activity performed under STC No

AOIPS5666NSD003 by the appellant. From the above, it is found that the appellant was

providing taxable service, filed ST-3 for concerned period and paid applicable service tax under

STC No AIOPS5666NSD001 and the demand confirmed against STC No AOIPS5666NSD003

would be duplication and same is liable to be dropped. Since the demand of service tax is not

sustainable on merits, there does not arise any question of charging interest or imposing penalties

in the case. Hence the contention made by the appellant appears to be sustainable.

d

7. In view of above, I hold that the impugned order is not legal and proper and deserve to be

set aside. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

8. Wft©qEfnn©f#t=T{wftvmfMn©rMd{t++fbnqTTT§ I

The appeal filed by the appellant stands disposed of in above terms.

31
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